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This natter is before the court on an assortment of pretrial

notions file"d by plaintiff United States and defendants

Conservation Chemical Company of Illinois ("CCCI") and Norman B.

Hjersted ("Hjersted").

1. United States' Motion to Strike Jury Trial Demand.

By this notion filed December 29, 1986 plaintiff United

States asks the court to strike defendants' jury trial demand on

the ground that the causes of action are in equity and so are not v

triable by a jury. After the notion was filed and briefed,

however, the Supreme Court of the United States issued its

opinion in Tull v. United States. 481 U.S. 412 (1987), holding

that the Seventh Amendment entitles parties to a jury trial on
*

the issue of liability, but not on the assessment of penalties or

inposition of injunctive relief in cases brought under the Clean, - >
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Although the case at hand involves a different statute — the

Resource Conservation and Recovery Act, as amended, 42 U.S.C.
$6901 et sea. ("RCRA") — the principles involved are the sane.

Recognizing this, the United States has withdrawn its notion to

strike the jury demand with respect to the liability phase of the

trial, and asserts it only as to the penalty phase. Pursuant to

the reasoning set out in Tull v. United States, the court hereby

GRANTS plaintiff United States* amended Motion to Strike Jury
% *

Trial Demand. Defendants' jury trial demand is hereby STRICKEN

with respect to the penalty phase of the trial only.

2. Defendants' Response to Motion of the United States for
Clarification of Order.

On September 18, 1987, the court issued an order denying the

Indiana Department of Environmental Management's Motion to

Intervene. Shortly thereafter, plaintiff United States filed a

notion to clarify that order, asking the court to delete certain

language which inaccurately stated the law. The court granted

the notion to clarify on October 20, 1987, and ordered that the
following language be deleted from the September 18, 1987 order:

This power [of the EPA] includes the authority to
approve or disapprove defendants' closure plans. £fi£ 40
C.F.R. Part 265, Subpart G (1986).

Now defendants assert that by plaintiff's recognition of the

fact that the EPA does not have the authority to approve or •

disapprove defendant's closure plans, plaintiff has conceded the

correctness of the position raised and argued by defendants in



^ their second notion to dismiss — a position defendants say

I plaintiff "vigorously contested" in its response to that notion.
i

Defendants maintain that as a result of this purported change of

j position by plaintiff, defendants are entitled pursuant to 28
t

U.S.C. 52412 to costs and attorneys fees incurred in arguing the

EPA's lack of power to review and approve closure plans.

The court finds this claim to be without merit. A perusal

' of plaintiff's response to defendants' motion to dismiss and the
t

I accompanying memorandum reveals no language whatsoever which

could be construed as asserting a claim that the EPA has

authority to approve or disapprove defendants' closure plans.

Indeed, plaintiff's memorandum includes such statements as:

I "Until the State, which is the governmental entity with authority

. to review closure and post closure plans. . ." (p.2); "As a

' - result of Phase II authorization., the state has the authority to

| review RCRA closure plans." (p.9); and "The state is reviewing

the closure plan here; the United States has not sought to

preclude the State's right of review. Thus the State's role in

^_ evaluating defendants' closure plan has been preserved." (p. 9).

I The court finds no change of position on the part of plaintiff

i United States. Accordingly, the court DENIES defendant's request

for costs and attorneys fees.

| Defendant also asserts that because only the state of

Indiana has the right to review, approve, or disapprove the •

I closure plans, the fact that the state's administrative review of

the closure plan is not complete prevents the entire natter fron



being ripe for review by this court. Defendants therefore ask

the court to deny the requested relief regarding compliance with

the closure plan.
Plaintiff asks for civil penalties under 42 U.S.C. §6928(a)

and (g) and for defendants' alleged failure to file a timely

closure plan. The fact that defendants later filed a closure

plan which is still tied up in administrative review proceedings

does not absolve defendants from any liability they nay have
i

incurred by their alleged delay in filing the plan in the first

place.

Section 6928(a) and (g) clearly allows the imposition of
•

fines for such a "past or current violation." The court sees no

ripeness problem whatsoever on this claim for relief arising from

the closure plan.

The heart of defendants' motion, however, goes to the

injunctive relief requested by plaintiff. In Rhetorical

Paragraph F, page 16 of the complaint, plaintiff asks the court

to order defendants "to implement as approved or modified,

closure and post-closure plans for the Gary facility according to

a schedule approved by U.S. EPA and the State of Indiana."

Defendants assert that because administrative review of the

closure plan is incomplete, and "because there are no indications

that CCCI will not comply with the closure plan after the review

process, an order compelling Defendants to comply is particularly

inappropriate." To obtain injunctive relief, however, one does

not have to await the consummation of threatened injury. Peiek



v. Pension Benefit Guaranty Corp.. 724 F.2d 1247, 1261 (7th Cir.

1983) (citing Pacific Gas & Elec. Co. v. state Energy Resources

Conservation t Development Comin'n. 461 U.S. 190, 201 (1983)).

Id. As plaintiff points out, in a RCRA action a showing of a

risk or likelihood that defendants will violate the Act or its

regulations warrants injunctive relief. Environmental Defense

Fund. Inc. v. Lanphier. 714 F.2d 331, 338 n.5 (4th Cir. 1983).

In this case, injunctive relief under §6928(a) would be

appropriate if plaintiff can demonstrate a history of past

violations by defendants sufficient to establish a future

likelihood of recalcitrance in complying with the requirements of

RCRA and the associated state and federal regulations. The fact

that the details of the closure plan nay not yet be final would

not prohibit the court from requiring defendant to comply with

the plan when it reaches its final form through the

administrative process.

The decision as to whether such injunctive relief will be

appropriate in this particular case, of course, is premature and
nust await trial.

For the reasons stated above, therefore, the court DENIES

defendant's request for denial of closure relief and award of

attorneys fees.



3. ynited States' Motion for Leave to File
a Memorandum of the History of the Indiana Regulations.

Defendants do not object to the United States1 request to

submit a short memorandum on the history of the Indiana

regulations implicated in this case, except as to certain

portions in the memorandum which defendants claim are inaccurate.

The court, therefore GRANTS the United States' motion to file the
:

memorandum, duly noting defendants' objections.

4. United States' Motion to Substitute Regulations.

By thi» motion, submitted on December 10, 1987, the United

States seeks to substitute a complete set of the applicable

Indiana regulations for an incomplete set previously submitted.

Defendants do not object. The motion to substitute is hereby

GRANTED.

5. United States' Motions in Limine. filed September 9.
1987;

6. United States* Motion to Substitute Jury Instructions,
filed October S. 1987; and

7. United States* Motion for Separate trials.

The above-listed motions are all rendered moot by'the

court's grant of summary judgment on the issue of liability, and

are therefore STRICKEN.



UNITED STATES DISTRICT COURT
WESTERN DISTRICT CF NEW YORK

UNITED STATES CF AMERICA.

v. C

2C?.:EN, INC., TECISICN
and ORDER

Sefeneant.

INTRODUCTION

Plaintiff United Starts of America {the Government) snr.es

this motion to enforce a Judcaent under Fed. 3. Civ. ?. 69 and ~C,

seexing a total of Si,458,000 in penalties from defendant Borden,

Inc. !Screen). Screen opposes the Government's notion, and

crtss-rcves ur.cer ?«c. ?.. Civ. ?. 50(b)(S) for ar. order relievir.r

it c: ir.e :e ilty provisions ex tne Jadqment .n cne interest cf

•ustics. zecause it claims it has substantially complied with tr.e

Jwdcr.ent. An evidentiary hearino on the motions was held on

February .: and 11, 1967. For the reasons set forth below,

Screen's crsss-tnotion is denied, the Government's motion is granted

in part, ind a total of $545,300 in penalties is assessed against

Sorden.

?ACTS

The evidence before rce establishes the following facts:
letveen 1980 and early 1986* Sorden operattd a canning

plant in Lyons* New York which manufactured cans for food products.

At tht Lyons plant, the cans were coated with a lacô er containing



organic sciver.is. r.-.er. ranee rry. As the laccuer sailed, r-.e

solvents evaporated into the surrounding air. Prior to the events

at issue :..". this case, the sclvents apparently were released into

the sVT.sso.-.ere. See r.esccr.se cf defendant screen to Plaintiff's
/

r.ecuest ::r .-.c.-issicr.s, No. 12. The solvents used ir. Screen's

ccati.-.rs -ere considered tc re "volatile organic cer.pounds"

(VCCs .

I.-. 1?"0, Tcr.cress enacted a comprenensive set of

amer.zr.ents to the Clean Air Act. 42 U.S.C. S T401 et seo. Among

the i-encr.ents. Ccr.cress estaclished a National Ambient Air Quality

atar.eare NAAQS) f;r photccr.emical cxidants such as ozone, the

pri.-.cirai component of smoq. [The SAAQS for photochemical oxidants

was 3u=secuently cr.anced to an NAAQS for ozone (set 40 CFR

5 :!. > . Icr.cress also rsc/uired t.-.s States to establish "State

Ir.cisr.er.tatisn Plans' .SI?sj for the attainment cf zhe various

SAAQ3*. :.-. its SI?, each State ccuid propose (within certain

lir.it2 ;-.z cwn =etr.ocs for reguiatinq the emission of pollutants

so as -- ittain the various NAAQSs. The SIPs focus»«d upon the

recu.iticr. rf VDCs and other hydrocarbons as a means of achieving

the :'AAQS :or ozone, because these compounds arc considered to be

precursors of ozone.

\s part cf its SI?. Sew York State promulgated regulations

of iurrace coating processes under 5 NYCRR Parr 228, «fftctiv«

August ::. 1979. ?arr 229 vas accepted by the United Stttet
Znvirsnmental Protection Agency (EPA) as part of the Mew York SIP.
See 40 C?S S 52.1679. Part 228 required any owner or operator of a
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surface coating process r.avir.o annual potential awissicns of VOCs

equaling 130 tens per year cr sore to suomit a proposed compliance

scr.ecuie te the New ?crx State department c: Environmental

Conservation TEC) by January 1, 1330, and te be ir. ccsipliar.ee wit.-.

Par-: 123 by July 1. 1380. Part 223 also set fcrtr. permissible

emission limitations, and allowed riant owners cr operators to meet

tr.err. oy using less crganic solvent per caller, ci seating, or -y

using control equipment such as an afterburner, or by a ccmoir.atier.

of botr.. In addition, it allowed plant owners or operators to

develop a facility-wide emission reduction plan Ocnown as a

'buobie:1>, if the source cwner could demonstrate that sufficient

reductions 1.1 VOC emissions could be obtained by controlling

particular emission sources within the facility te the extent

r.ecsssarv -o compensate for tr.sse rther emission sources within t.-.»

facility vmch were r.et in compliance with the prescribed emission

•crden evidently failed to aeet the requirements cf

Part 123 on tine. Cn September 29, 1981, DEC Environmental

Incineer rar.iel ^. Cavid wrcte to Screen's plant superintendent

that Screen had determined it vas not in compliance with Parr 228,

and Borden had still failed to submit a compiianee schedule. Govt.

2x. 34. IPX issued its cwn notice of violation en November 17,

1381, under Clean Air Act 5 113, 42 U.S.C. 5 7413. See Stipulation

filed April 18, 1984, « $-'.

In an effort to resolve these natters, Sorden entered ir.to
a Consent Order with DEC on August 30, 1912. See Plaintiff
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"r.itec States' rirst Set =:" .-equests for Adr.issicn, Ix. A. Under

the Consent Order, 3orcen was to use coatings with a lover VOC

ccr.ter.t. According -c Sorsen ' s Invircnmental ir.gi.-.eer. Louis

Jar.ix, it rrsvec i-scssicle •:: procure satisfactory lacquers with

lower VCC content. 7r. ZTS-^C; see also Plaintiff "nited States'

First Ie~ :: Requests for Adr.issior., 2xs. 3 and C. According ts a

liter TIT "r-ier -f M~=if i rat ion for the Consent Crser. a ma-ior

errtr ir. 3 = rder. 's calruiatisn of its total VOC amissicns was also

disccverec. jovt . 2x. I. Ir. either event, it became clear that

Sorsen ccu.i not coaciy with Parr 228 by lowering the VOC content

ox its ccatir.gs. 2y letter of March 2, 1983, Sorden was requested

tr susr.it a revised compliance schedule no later than April 11,

-wnisr. iate was postponed to May 16, 1983 after a March 16

r.rir.c tr.e March IS r.eetir.g, Sorden indicated that it

would :s ippeaiir.c tc the ££C Ccxmissioner and/or the SPA for

rei.a: :rrr. tr.e requirements of Part 228, because the ozone; NAAQS

:-.ac r*»r. attained ir. the Genesee-?inger Lakes Air Quality Control

?.eci=r. . :-cvt. 2x. 22. 2EC 2ngir.ee r David stressed at that aeetinc

that 3orcen's petition aust not delay the submission and execution

of a :=r.piiance plan. Id. The DEC Commissioner responded on

May .-, 1*33 (Govx. Zx. 24), and SPA responded on August 1, 1983

(Govt. Ix. 31), that Screen's argument was unacceptable* and that

Sorien veuld have to comply with Parr 228.

Ir. the meantime, on March 31, 1983, EPA had commenced this

actisn against Borden, seeking penalties under Clean Air Act $ 113,



42 'J.3.C. 5 T412, crsra Bcrser. in the amount cf -s ts Sis.coo ser

say, and ir.^ur.etive relief . As a rears cf settling its disputes

witr. S?A **c ^iC. Border, srssssed ts install an aftersurr.er ts

csr.trcl tr.e er.issicr.s frsr. cr.e cf its three csatir.s li.-.es

surf irier.tly ts offset uncsntrsllec emissions frcr. its ctner tvc

csatir.c lir.es. The r.ecctiaticns c--i.-r.ir.ated in a stisulation

iet-eer. Bcrsen anc tne £?A filea witr. tnis Court sr. April .s, .js-i,

•-•men stisulatisn was later as-xocied in a Juccner.t entered June II.

1554 by -.r.is :curt.

TP.S CrNSZKT JUDGMENT

The Jucor.ent set forth a detailed compliance schedule fsr

Borsen. Vr.cer * IV cf the Juscr.ent, Screen was required to achieve

=v :ecer.ser 1, 1554 'and thereafter maintain) compliance with the

trissirr. li.r.itaticns cf T-irt 112 st -.ts Lyons slant. ?aracracn V

ssecifiac ieveral different compliance dates ir. sucparaqrapns A

•>•«**•**••• •
.*.B<v^^** * •

i. Sy March 1. 1954. submit, pursuant to 6 MYCRR

Part 201. an apprcvable application for a Perait to

Construct scntrsl equipment to £PA and SEC:

3. ay April i. 1?8*. receive approval for tht Permit tc

Construct:

:. 3y April 15, 1384, submit tc SPA a prccress report:

2. 3y June 15, 1364, submit to SPA an updated progress

report:
I. By July 1, 1984, receiv« the completely-fabricated

t

control equipment at the facility and begin assembly
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anc ir.stai.atirr.:

-. By Aueust 1. 1-54. sucr.it tc E?A a crcccsed test

crrtccci wnicr. would ce used tc re.-cr.strats that tr.e

facility was :r. rcrrciiar.ee wit."'. Part II3:

:•. 3y Trtccer 1, lr-4, rcr.plete asserciy «r.c

.r.sta-.aticr. c: tr.e ccr.trci equipment 2t tr.e facility

and ccr.Tence startup:

:-:. 3y Scvercer 1. 1-84. ccr.duct stacr. tests cr ether

rerfcrr.ance tests ir. the nanner approved by EFA:

;. 2y recer.ier 1, 15S4, achieve ccr.piiance with Farr US

= r.d sutr.it tc I?A results of the stack tests or

rerfcrr.ar.ee tests cercr.stratir.q that the facility vas

;- rcrriiar.ce: i.-.c

;. 2y January 15, 1-55. sutrnit, pursuant ts 6 SYCSS

?art III. ir. aprliriticr. for a Certificate to Operate

to CZC :unless rr.aterials previously submitted

pursuant to « VA) satisfy State requirements) and

rosoly thereafter with the requirements of such

Certificate when issued.

Paracripr. v:i of the Juacr.ent required Eorden to maintain the

rrr.trcl -^uicr.ent ir. proper worxinc order.

'.'r.cer * XI of the Judgment, if Bcrden failed to take any

5tep set :crtr. in « V by the date specified therein, or violated

any requirement of « IV or 5 VII, Sorden was required to make

payments to tht Government in the amount set forth b«iow "for each

-?aoe 6-



ir.c .r.ccr.treilacie temperature ccr.citiens tr.rc'jcr.eur •.-•

aftereurr.er-cven system, including fires, rapture ar.c turnout c£

excar.sicr. ;cir.ts, ar.i seizure c: ir.e recirrulatier. ccr.trel iarre

cue -.c t.r.e 'reit-ec-T." cf t.-.e r.yicn eer.trel career -r.aft rsller

3cvt. Ex. ". Screen, A?Cc, »r.s . ;.?Cc's
. . . .suzctrtractrr r.et cuirxiy -.r try »-c soive tr.e rrrc.sr-s, y»t

-•iatec ~.~ cverr.ea'ir.z vere to ccr.tir.ue •r.rcucr. Scverre

-.cccrcir.c -.5 .Mr. Jar.ix, Screen remained cctisiistic until

Serterrcer -5S4 tnat it ccuic ccr.tir.ue to meet tne dates in -.r.e

Caccr.ent. Tr . 252-52. On Septemcer 13, however, Mr. Janix called

I?A Environmental ~r.cir.eer Mike Pucci, advising hir. c: the crecisrs

tr.a- rcrcen -as exseriencins. Janix also asked ?ucci about tne

:t2<:':3 r: '..".e zrcccsed stacr. test prctcccl that Screen ir.ai

s-.rrittsc -r. J.ly. Tr. ICE-vS. .-.n I? A r.en»orancun :neicsr*s tr.it

-..-.* •rrcrcsee test prctccci was r.ct forvareed tc IrA's Sdisor, ::*w

J*rs*y fscility :=r review until Septemoer 14, 1?84 because c:

ir.aeverter.t delay, Tef. Sx. :6, jlthougn SFA subsequently told A?Cc

t.-.at "t'.-.e tir.e tc review ^his crctocol was more than initially

anticipated cue to inaccuracies in the protocol document." Govt.

Zx. 14. v*iter Saith, the President ct Screen's stack test

ccnsuitant Intropy Invircnr.enta.iists (Entropy), testified that he

did not hear frcm E?A until he was contacted by the Edison facility

er. £epter».cer 21, 1584. Tr. 126-40. The Edison branch completed

its review en September 25, 1984. Govr. Sx. 10.

Janik wrote to EPA on October 2. 1984 and again described
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3or:sr. ; prcoierrs -itr. tr.e rcr.trcl ecuicnent. He statec that,

altheucn tr.e date :cr installation and startup of centre! eouipr.er.t

• as ::tccer 1. 1?:4, "..}- view c: tr.e accve r.ctec ccr.e camper

repair ar.-.ecule , 2crier. -ill .-.ct r.ave truly 'ccr.pletec1 tr.e

ir.sts.lsti-r. :•; Crtccer 1, 1354 . . . . "" Gcvt. Ix. 6. ;.-. view t:

tr.e :-eraticr.ai premiers, .-.e requested t.K.at I?A arrange wi th tr.e

tcurt tr rrar.t ar. sxter.sicr. c: tr.e compliance scr.eduie tates fcr

iter.s : -r.rcucr. J c: at least tr.ree r.onths. nltr.cuqh Janii< alsc

renir.isc 15.-. tr.at 2crden - s proposed test prctcccl had net yet seer.
*

approves, ?^cci testified that the letter led hiss tc assicn a love:

yritrity to the prcpcsed test protocol, because it indicated that

Borzsr. wculs be ur.acle tc ccsply with th« deadlines whether or r.ot

tr.e its:.', -.est protocol vas approved. Tr. 100. rucci had

ieterrirrt :.-.at = plant visit was r.ecessary tc evaluate the

pr.ysi:;. :.acerer.t r: tr.e roatinc line and afterourner in

»r.ti:ititicr. cf tr.e stacx test, so he visited the plant on

rottzar .". 1?54. Tr. 54--?. \t the tinse cf his visit, the

rcr.tr:. rir.ei indicated tr.at the afterburner was funcricninc.

.-. week after the visit, APCo forwarded design drawings cf

the rontroi equipaent to ?ucci. 3ovr. Sx. 11. Pucci spoxe to

Janix -hrse tir.es en Cctooer 20, 1384. In the first conversation.

*.e ir.forr.ea Janix cf the prctocol discussions and resolution, and

Jim* ..-.:'orned hisi of temperature control problems that had

develcpec at the plant after the October 17, 1984 visit. Govt.

2x. 12. ?ucci called Janik back to get a batter idea when the
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itacx test could re cer.duetsd. Jar.ik consulted -itr ctr.er Dcr::-r

personnel, :hen called rucci to propose that the "edifications tc

tr.s •euiprent ce cer.pletee ry Ncvsrrer li, t.-.e s.-.akeciewr. of -re

•cuirr.er.t is cerpleted ty ~ece-.eer 1-. 19S4 and -•» star.-, -es-i.-.r

re ctr.cletec rr. January IS. 155: ;arrir.c s.-.y addit:sr.al rrcrl^rs.

?jcci ststec r.e .".either accactei .-.cr der.iec tr.is rrcrcsed *cre--.uls.

iut .•.» sucsecuer.tly reccrr~.er.ded ts Z?A tr.at tr.e pr==csed sxter.s^ir.

:e ier.ied i.-.d stipulated dar.aqes ce collected. 3cvt. Ix. 11. T.W5

r.ext iay, rctccer 21, 1?S4, tr.e stack test prctcccl was apprcved ..-.

vritir.c =y I?A (Gcvt. Ix. 14.., although under tr.e Judcr.ent. tr.e

stacr. test -as tc be perferred by November 1, 1934. Cr. N'ovewoer 1.

1 = S4, I?A ..rcte Screen and refused Screen's request tr.at Z?A

arrar.ce -it- the Court tc crar.t an extension cf the stipulated

rrrrli^r.c* rrr.ed-jls and force stipulated penalties. Tef. Ix. ?.

:.-. :;cve-cer 27, 1?S4. Scrser. attorney Harvey A. .'cser.r-'ei:

• rrts -.= I?A, renewing Serder.'s request that £?A and Sorden

rutua.l..- ir"«e to an extension of the compliance dates. Gcvt.

Ix. '. Tr.is recuest was r.ct addressed by EPA until February 12.

Irsr. -r.er. .- refused to ;oin Sorden in seeking a forsial extensier.

of tne -.ir.etable: IPA stated, r.cwever, that 'tciurrent steps taker.

•y screen to overcosse past difficulties and achieve prcr.pt

ce~.oliar.es with the terr.s of the decree will play an important part

in £?A's consideration of vnat additional action, if any, is

appropriate -.o address Screen's failure to comply with the tersss c:

the decree.' Def. £x. 11.
Janik testified that, after th« control equipment was
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cisec ;y »ar.y .icve-r-er. .-. ran : airly saicctr.iy tr.rouen January

1595. Tr. J14-17. Yet Walter S.T.I th of Sntropy testified that.

desrits r?.-.'s :rtr=er :i. 1554 approval cf the stacx test sroteccl.

r.c cr.e :rrr Scrser. railed .-.ir. tr.rsusr. Decenoer 1584 t= schedule a

starr. test. 2r. Ja.-.uary 1C, 1535, Suees. called Jar.ik tc see whetr.sr

3crrer. .-.a: scr.eculec tr.e testi.-.c. ."anik called racx en Januarv 11

tr i.- = ir2te tr.at -e would rave t.-.e lyons plant sc.-.edule the

testir.c. :cvt. Ix. 15. :.-. January 15,.1985, Janiic called Smith

ar.c srr.ec-lac t.-.e test fcr "eoruary 5, 1985. He wrote Pucci tc

rer.rirr. t.-.is en January 21, 1585. Sovt. I.:. 16.

I?A also hired a consultant, to observe th* stacx ttst on

its i«.-2.:. late ir. January 1985. the C?A consultant reccnmendec

tr.at ;r. *r.tireiy -'afferent t»st r.etnod be used fcr the stack test,

i.-.r, ::-:•:•—t-ded str.er rr.ar.ces as •-ell. 3ovt. Zx. IT: see else

3cvt. Jx. -i Reference Metr.oc I5A crigir.ally tc se used), and lei.

Ix. 11 i.-.r 15, * 4. E • y.ethes IS actually used), sorden's stacx

test :rr.s-_tant testified tr.at these changes required that the test

ie rvsr.ec cacx t= February 12, 1985, Tr. 242. 246, although Pucci

testizisc -e cculd r.ct recall the reason for this six-day delay.

••• * J•« . »i •

:n February 12, 19S5 the test was performed. IPX's

consultant prepared an coservation report indicating some

2b*ecticns to the tasting procedure as carried out, but his cover

letter rcnciuded that the test was conducted 'in a very efficient

professional wanner." Def. Sx. 38. Entropy prepared its report or.

Marcn 11, 1985, and Borden forwarded the report to EPA on March 26.



1555, ref. ix. ::.
?ucri prepared a rerrorandura indicating several creblens

witr. -..-.e s-.icr. test report, thie: i.r.cr.s .-.is concerns was the fact

-..-.at -r.e r?rcrt IT.CI rates tr.at tr.e control rcuiprer.t captured rcrs

t.-.ar. .:.': -: "-".e vccs. 3cvt. Ix. ::. p. 3. The Gcverr.rer.t

stiru.ate- =•- trial, r.cwever, that rreater than i:3% caoturs

Tr. I;?. "r. sr.y «ver.t , at '.*as*

sere c: •..-.« concerns were conveyed to Intrcpy; Mr. S.T.ith tasti;"i=z

I "~" :r.at -.r.e rsrcrt was revised to correct such problems as Entropy's

failure •:: suctract the weicnt of the containers us«d when

I . reasurin= -re amount of laccuer :eing applied. Tr. 252-53. The

I report ••as rcrrected without rerunning the tests, and the final

report was sucr.itted to £?A sn July 16, 19B5. 2ef. Ix. 15. It

I sr.cwe: •. "it :.-.e aftarburr.er ''as iestrcymg r** cr t.ie voCs

rer.erats-J -y -.r.e cne coatir.c line, which resulted in destruction z:

I creatsr -.-2.-. =CI of the vccs generated by the entire facility, *

I rate surfi riant to satisfy ?art 113. Janik testified that I?A

never in=;cited to Border, that there was any further problem with

I the stacr. -.sst, Tr. 235, yet the Government's papers indicate tr.at

I I?A still considers the stacx test results unacceptable. Govt.

' 2rief at i.
I In the r.eantir.e, otr.er trcblews had developed with the

control equipment, screen's records indicate that the afterburner

I -was not operating nost of the tire beginning April 12, 1985. Covt.

I ^ Ex. 23. The afterburner system was shut down on April 17, 1985

because vibrational problems had caused insulation fragments to be
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iepcsitec cr. tr.e ur.cakec sr.eets cassir.g tr.roucn tr.e oven. Det.

:x. 15. Screen tcis ZPA that, ir. order to allow APCo sufficient

,i.re tc crefasricats and deliver tr.e requirsd replacement

quiCT.er.c, tr.e repair wcrr. was scheduled for tr.s Memorial Say

ee.'.sr.c, ar.c tr.e aftercurr.er -er.t cacx or. strear. or. May 25, 1385.

e:". Ir.. -~ . Plar.t r.anacer larry Sparxs told ?ucci cr. October I?

it cculs "ct r.ave sffcrcsc tc shut ccwn its production lir.e

ir.Teciate.-; to repair tr.e arterrurr.er if it wanted to honor various

r.uiti-nillicr.-dollar contractual obligations. Govt. £x. 3:

Tr. "I•"4.

Althcugn Sorden's records indicate that after May 29, 1585

tr.e iitarcurr.er operated wj.tr.out problems except for two days,

scrcsr. .s.i/ed ir. surr.ittir.c its application for a Certificate tc

:cant2 IT:: :cr several r.cr.tr.s. Jar.ik testified at first that

Sorcsr. tic -o cecause it believed TEC would not issue a CTC until

I?A -ic iccroved tr.e stacic test results, out Jar.iX. then admitted

tr.st lercer. apparently forcct to submit the application.

Tr. l*-:-r:. Screen apparently was reminded at the October 29, 1385

^•eti-c ,xtr. 2PA. Sovt. 2x. 3. On November 19, 1985. Borden

recussttc a DEC inspection of the facility so that a CTO could be

cstair.ed. :ef. 2x. 22. Cn Secemoer 3, 1985, Sorden submitted its

ippiicaticr. for a CTO. 3ef. 2x. 23. DEC performed a fitld

inspection of the plant ir. connection with tht CTO application.
Covt. 2x. 25. Sorden's operating logs (which w«r« rtquirtd to be

x*pt under the terms of the Permit to Construct) indicated to DEC
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I t.-.at -.r.e plant had teen ir. rrrpliance as cf J-.-.e 1, 1585. :ef.

• Ix. 12. The CTC was issuec February 5, 1986. ret". Sx. 21. In tre

rear.tir.e, tr.e ZIC Consent -rcer .-.ac been renegotiated en January r,

I lr-t ocvt. Zx. ;;, anc cr. •.r.e sa.r.e day, Border, r.ac scic the

fici.itv -c C-B Fcocs.

I ' ::S:v3s:c,

I
A. ccnsent decree is to ce construed fcr enforcement

I \

purpcses as a contract. Vr.itea States v. ITT Continental sakir.s

- Cs.. 423 V.S. 222, 228 1575). « District Judge shcuic not take it

' user, r.ir.seif to modify the terss of a settlement decree, .-.or should

I r.e participate ir. ar.y bargaining fcr better terms. Taitt v.

r^.erical Sar.x. SIS'?.Id 25, ___ Adv. Sh. at 1124 •. 2d Cir. 1387;:

I ;i.r.-er ". Ther.ical Sank. H- F.2d ̂ 54, *5£ r.. ". 2d Cir. 1552!.

i :«:"5rrr.c2 12 ic ce paid tc the plain meanir.a cf the consent decree

i.-.c r.cr-s. .sage cf tr.e terr.s selected. 3ercer v. Heckler. "Ti

F.2i .::t. 155S '. 2d Cir. 1555).

Ir. this case, Sorsen sade no effort until r.ow to modify

I the terr.s c: the Judgment : which it agreed in 1984. It r.cw seeks

I relief frsa the Judgment's penalty provisions under Fed. R. Civ. ?.

tO(r.,5) in the interests of justice because cf what it considers

I to re "susstantiai compliance* vi-n the Judgment (in that it has

. reduced VOC emissions to comply with Part 228). The Government

' argues that substantial compliance is not enough, citing the

unreported decision of United States v. Perkiomen Valley

Preservation Society, No. 84-1498 (760 P.2d 2621 (3rd Cir.
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y.arrr. IT, 1-85), and Vr.it*s States v. Citv cf ?rtvider.g». ^92 F.

Sue?. -02. 609 'D.S.I. 1980). Borden counters that in those eases

ur.iiXe tr.is rase, tr.ere -as r.o eviier.ce cf set er.car.ts ' coed faith

sffrrt re cerr.ply, arc t.-.us t.-.ere ccuid have beer, r.o "substantial

rcrrli2r.cs1 in these cases.

; ruestier. wnet.-.er "susstar.tial ccr.cliar.ee" constitutes

ccr.ser.t :̂ crr.ent: ir. all cf t.w.e cases cited by tne parties, it was

cei.-.r raised as a defense te attesets to impose ccntemot sancticr.s

:=r vislatisns cf consent orders, r.ot to enforce specific penalty

prcvisicr.s. &ven if "sutstantial ccmpliance" can be a basis fcr

-ceifvir.r tr.e carcained-tcr penalties in a consent judgment, I do

-ct r = ̂ .3v* Borden has cs^cr.strated "substantial ccmoliance" in

.-.Ithcucr. screen considers the ultimate purpose behind tr.s

;»r=rar.t -t r.ave zeen tr.e eiir.inatisn of harm te the «cciooy, and

tr.s :-:v*rr.r.ent considers the purpsse to have been to cause Sorden

-,z :=-ciy .ich the New Ycrx SIP, the Judgment "itself cannot be

5iii *.r -»ve a purpose: ratner tr.e parties have purposes*

:er.eraily opposed to each other, and the resultant decree embodies

as rucn cr those cpposir.c purposes as the respective parties have

the carriir.ina power and sitill to achieve.' Local No. 93 v. City
• » • •̂ •l»̂ B««iM«B«̂ Bl«̂ ******̂ ^̂ B^> ™̂̂ ^̂ ^̂ ^w^̂ *̂ B^̂ *

ef ::«v«land. 106 S.Ct. 2063, 2C76 (1986), quoting United States v.

Arr.our ; :;., 402 U.S. i73, 681-62 11971). The scope of a consent

decrse must be discerned within its four corners* not by reference

to what r.icht satisfy the purposes of one of the parties to it.
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"iref i-r.ters lecal '.'r.ier. *'c. 17;^ v. ?tetts . -67 "J.S. *61.

104 =.Ct. 2576, 2586 ;15B«). Ivery single paragrapn of the

r^dcnent fer -nicr. viclaticr.s were subject tc stipulated penalties

was s parscnpr. settir.s fertr. a cer.piiance date. Nc r.atter vp.at

Ecrder. cr tr.e Gcverr.r.er.t i ccr.siders to te the purecse e: tr.is

j^drrer.t. -rat tr.e ."̂ drr.er.t ccr.tair.s is a series c: dates with

'-,,... riri^r. --as t= rrr.rly. =•_• stipulatir.c »c tr.e ceaclir.es ir. -.r.s

J^crr.ent, Screen avcided the sucstantiai penalties with which it

was ceir.c t.-.reater.ec at the tir.e. See Govt. 2x. 21, 22: Judcr.er.t

•; :r.'. Sy reir.g allcwed ts delay compliance with the regulations,

Screen r.ac already eeen rewarded fcr not complying and given an

ur.fair advantage ever competitors who had expended the resources t=

ccr.piy. See Govt. Ix. 24. 'Jnder these circumstances, I see no

rsas^r. te rslieve Ecrden under ?.ule •50!b}!6» frrr, the penalty

previsier.s :f the J.aer.ent ts wnieh Screen agreed. A defendant wr.:

•.ss ertiir.ad the eenefits ci a consent decree -- not the least cf

• r.irr. ij •.r.e terr.ir.aticn ef the litigation — cannot then be

permittee -.e ignore such affirmative obligations as were imposed ty

tr.e decree. Seroer v. Hecxler, sucra. 771 ?.2d at 1568; see alsc.

Neffaiser ••. 3aker. 793 ?.2d 58, S3-64 (2d Cir. 1986): Wheelino-

rittseurgr. Steel Csro. v. "raterr.al Association of Steel Haulers.

501 ?.:d 1I£9, 1274 (3rd Cir. 1979); and 3ell Telephone

Laterateries, Inc. v. Hughes Aircraft Co., 73 FRD 16, 21 (D. 2el.

197S)

II.

The Government argues in its notion papers that, under the



lar.cuage cf t •'<! cf tr.e J^dsr.ent. Screen is liacle for a stipulates

penalty fcr a violation cf any paragraph cf the Juccnent, and thus

t.-.at :t car. =e liasle fcr as r.ar.y is three separate violations (cf

*» :v, V and v;:; cr. a civer. day. At the r.earir.r. the Goverr.rr.ent

presented ccr.putaticr.s cf penalties which, ir. addition, would

penalize Bcrden fcr viclaticr.s cr" the different sucparagraphs cr

* V rcr.T.itted or. the same day. Borcen cites L'r.ited stares v.

National =teel Ccrr.. T67 ?.:d 1176, 1183 (6th Cir. 1385), and

Vnitec State* v. Tetrex Cher.ical Industries, Inc.. 293 ?. Supp.

T:«, T:S N.D. Chic 1975), fcr the proposition that Bordtn should

be penalized only cnce fcr each separate day of violation, no

r.attsr h=w r.any separate violations occurred on that day.

: zc net read these cases as broadly as does Borden. IT.

:etrsx. •--•.2 penalties vere beir.a assessed under the Clean '.s'ater

iict, :i V.2.C. § 1219, r.ct under a consent judcrsent. In National

£t_t*_.. tr.e rcnser.t decree scecified that the ccapany would r.ot be

pena.izec fcr failure tc r.eet emission limitations if it «•• also

iei.-.c pena.ised fcr failure to meet construction or installation

sc.-.ecu.gs • tr.ere is r.o such provision in the Judgment here.

nevertheless. I believe it would be inappropriate in this
rase tc penalise Borden fcr more than one violation of the Judcner.t
jr. ir.y -.r.e day. Under « XI cf the Judgment, the penalties art
assessed *!or eacr. day of non-compliance.' 12 separata penalties
*•ere to re assessed for each violation* the language of the
Judcaent could easily have reflected that fact. As notad earlier,
deference aust be paid to the plain meaning of the Judgment and the



I
I

norr.ai usaqe of tr.e terr.s selectee. Server v. Hec.tler. 771 ?.2d

1556. 1568 '2d Cir. 1985). Sven assuming that the language of the

Juccr.ent is susceptible c: the Government 's interpretation, a

forfeiture provision sucr. as tr.is should be strictly construed

against the Government, iecause equity and the law abhor

forfeitures, ','r.ited States v. Naticr.al Steel Cere., supra . 767

».2d at 1154.
*• » »
•* «• * •

The Government alleges that Borden violated « VII of the

Decree by operating its coating lines without, the afterburner fcr a

total of 51 days after Sovemoer 1, 19B4. Borden concedes that

production continued without the afterburner on those 51 days* but

raises a defense which it also raises in connection with the

claires vitiations cf •• IV and V. Screen's claimed defense is

based upon t XII of th^ Judcr.ent, which excuses any violations cf

. . . only to the extent and for the duration that
sucr. failure to comply with the requirements is
caused by an event entirely beyond the control of
Screen. Increased costs or changed business
renditions shall not be considered beyond Borden's
control .... The burden of proving that a
failure to comply with paragraphs XV, V» or VII is
excused by this paragraph shall zest vith Borden.

3orden ciairs that the 51 days of noncompliance are excusable

because cf the unforeseeable failure of Borden's contractor '.A?CO

to provide proper equipment, and unforeseeable technological

proolems.
The 51 days cf nonccaipliance with 1 VIX, and the failure

to neet the deadlines in « IV and V. are not excusable because of
« —— if.



the fact that the worn was cone ey a contractor rather than by

Sorden. Vhen the stipulation was signed and -when the Judgment

entered, all parties knew that the work was to oe contracted cut:

screen had already entered into its contract wxtr. AFCo, several

r.cntns earlier. Yet * VI of the Judgment states flatly that,

"!r!*spcr.siiility for compliance with 6 NYCRR Part 118 snail rest

scie.y with 3orcen." 3y earlier contracting out tne installation

of tr.e control equipment on a turnkey basis. Screen cannot avoid

its raspcnsioility under this Juccr.ent or under federal and State

pollution control laws.

Borden cites 40 CFR § 66.21 in support cf its argument

that its ccncuct was excusaole. At the time the Judgment was

sirr.ec. tr.at section stated that an "inability to comply with the

Isral racuiresier.t resulting from reasons entirely beyond the

rontroi :: the owner or operator' included

5) The verifiable and unforeseeable failure of
pollution control *qui?=tnt and associated process
Equipment to perfcra at reasonably anticipated
iesign levels despite the best efforts of the
source cwner cr operator in designing, operating
ind maintaining the control and process equipment
:r other emission control measures, provided that
iuch efforts were reasonably calculated to achieve
:ospliance; or

7) The complete inability o£ a supplier or
contractor to furr.ish labor or materials necessary
to achieve compliance, provided the source owner
:r operator demonstrates:

i) That the source owner or operator or an
affiliated entity in no manner sought, caused*
encouraged or contributed to the inability; *nd

(ii) That the source owner or operator in no way
unduly delayed negotiation for needed equip»«nt or
fuel supply or made unusual demands not typical in
its industry, or placed unusual restrictions on



I

I

the supplier, cr delayed in any other manner the
delivery o£ goods or the completion of the
necessary construction.

Altr.susr. t XV of the Judgment specifically refers to 40 CFS

Part io," the Goverr.rr.ent a r cues that the quoted regulations were

part zi a complicated. computerized formula desicr.ed to r.uilifv any

.eccr.cr.ic senefit recognized by a r.cr.-ccmplyir.g company when I?A

assessed a penalty in an administrative prcceeoir.c, anc are quoted

out c: context in this case.

I igree with the Government that 40 C??. ?art 56 is

inapplicable in this context. Iven if Sorden's conduct could be

considered excusable under 40 C7R Part 66 (which I do not believe

it could), it is unnecessary to co beyond the four corners of the

Judcr.ent in this case to determine that Screen's actions were not

• xc-sarle. /*.r. Smith of Ir.trcpy testified tnat breakdowns of

pollution control equipment at the cutset of operation are neither

^r.excectsi r.cr surprising. Tr. I52-44. Mr. Janik testified that.

if .̂ ?Cc r.ad corrected the root cause of the problems (i.e. . over-

>.eatir.9i promptly, 3orden could have met the deadlines set forth in

tr.e Judcr-ent. Tr. 264-65. ?he record is replete with instances

wnen parts of the control equipment failed and were replaced with
more heat-resistant components. These failures to install suitable

heat-resistant components at the cutset in a hich-te»perature

afterburner, *nd the resulting breakdowns, can hardly be considerea

"unforeseeable technological protlems3 beyond Sordtn's control

which would constitute an excuse under 1 XXX of the Judgment, nor

do they demonstrate the "complete inability of a . • • contractor
/
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tc furnisn . . . materials r.ecessary to acnieve compliance . . . .*

• under 40 CF? Part 66.

I I.-, sncrt, if rcresr wisnes tc shift responsibility tc

A?"s, ;t eannct sc so under t.-.e terr.s of the Judgment. Sorden, r.et

I .-.?":, :s responsible tc I?A :er rer.pliance. AFCe's responsibility

i • tc Screen i* governed by its contract with Screen, and will be

I ^~ institutes against A?Ce.

'.'r.der * XI sf the Judgment, the first 20 days of operation

I witncut tne afterburner result in a penalty of £250 per day, and

I the rsr.aining 21 days incur a penalty of S500 per day, for a total

c: 113,COO. In comparison to the penalties under •* IV and V of

tr.e .".drrer.t, this penalty is remarkably small. If, as Mr. Sparks

allaeecly -.eld Mr. ?ucci. Berden officials consciously decided .-.et

' te s.-.ut sewn the plant fcr aftercurner repairs because it had

I rer.tracts ts r.e«t, this penalty is a small price to pay for that

iesisien. Nevertneless, the parties agreed upon the appropriate

I tenaltiss. and it would be error for this Court to depart from the

i sarsain :truck by the parties and recorded in the Judgment. Taitt

•?. rheaicil 3ank. aupra. 310 ?.2d at ___, Adv. Sh. at 1126.

I
The Governsent next alleges that, under * IV cf the

I ;udcr.ent. sorden was to have ce*n in compliance with the emission
I ^ lir.itatiens of ?art 228 by December 1, 1984. 3EC determined that

Screen was not in compliance with Part 228 until June 1, 198S.
Although Sorden claims that DEC could have made a determination
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that Screen was in compliance as early as Novemoer of 1984, Screen

did r.ot request a compliance inspection until November 19, 1385, at

wnicr. rcir.t -EC r.ace the tfeterr.ir.atisn that screen had been ir.

ccr.rliance r.cnths earlier. 'This defense will be addressed ir.

greater detail in ?art VIII c: this decision, beicw.;

Nevertheless, as discussed ir. Part vi cf this 3ecisicr.. it

appears that 60 cays cf Screen's delay are excusaole, based upon

IrA's delay in approving. Screen'3 proposed stacx test protocol.

Acesrdine.v, the penalty would run from January 21, 1985 (not

3ecei?.oer :. 19841 until May 21. 1985. This 121-day delay in

compliance would result in 582,500 in ptnaltits under this

parsgrapn cf the Judgment.

The Governr.ent r.ext argues that Borden failed to ceaipiy

-itr. *_ v. suscaragraph G, because iz did not "complete assemoly and

ir.stillatisn cf the control equipaent at th« facility and commence

startup-' cy October 1, 1984. The Government points in particular

-z its Zxr.iiit 6 {in which Hr. Janik stated on October 2, 1984

that, ia view of the necessary repairs to the cone damper, "3orden

will r.ct >.ave truly 'completed' the installation by October 1.

I?s4", ana to Governnent Ixhibit T (Borden's November 27, 1984

letter renewing its request far »n extension of the October 1
*

startup date).

The plain language of the Judgment, however, retires only

that startup have been 'commenced* by October 1, 1984. There is no



question that the centre! equipment was installed by July 16, 1554.

I that Screen "commenced" startup en er about July 19, 1964, and that

the rer.trei equipment irsrediateiy cverr.eated and was snut down.

I Mr. ?^cci idr.its tne centre! equipment appeared te be operating

I -re.-, r.e visited the plar.t cr. Ccteser 17, 1984. Tr. lOT-vS.

r.ltr.eusn •.r.e technical erccler.s Xept the centrel equipment frer.

| cpersti-r rer.sister.tly thrcucn at least early Novemcer 1994, tnat

^ failure -.- r.eep the equipment operating is the subject of ether

' parisrapr.s e: the decree; t *•'» subparagraph G requires only that

I the equipment have been installed and startup commenced by

Ccteeer .. 1984. This Court must concern itself with the Judgment

I as i -T.cle, resolving any ambiguity in a manner that "best accords

I witr. tr.e ssr.se of the remainder ef the contract." Taitt v.

r^s~ir*. :ar.r.. susra. 510 ?.Id at , Adv. Sh. at 1124, quctinr

I :.'at:;r.s. Zcuisr.er.t ?.ental ltd. ••*. ?.eaoir.. 228 F.le T:5, T52 -li
V , * • • • i M

I
I -rcerdir.cly, r.o penalties will be assessed under tnis

I s-ersracrspn.
' 71.

I The Government next argues that penalties should be

I isscsstc \cair.st Sorsen for failure to comply with * V,

' *--e2racrapn a of the J-cgnent, which requires 3orden to have

I tcncuctea itacx tests or other performance tests ia the manner

icpreveo cy £PA by November 1. 1984. Borden stipulated that the

I stacx test was not actually performed until February 12* 1965, but

j elanes the delay on EPA's delaying of the approval of the stack
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test protocol until.Cctoeer :i, 1384, and IFA's consultant's

cr.ar.ses ir. the test protocol ir. January, 1985.

.".r. ?ucci admitted tr.at, ir. his experience, it took

ar.ywnere :rcr. two weeks tc two r.cr.tr.s or r.ore to set up a stacK

test cr.ce I?A r.ac approved tr.e test protocol. Tr. ?4-?7.

case, I?« required Screen to previse a nir.irr.un of two weeks r.etice

of tr.e stack test. Govt. Ix. 14. Mr. Pucci stated that, if a

pretocoi -as totally overhauled, it could take more than two nor.tr.s

to arrange the stack test. Tr. 34-97.

Mr. Smith of Ir.trcpy stated that his company could have

dene the stack test on two weeks r.etice, if it had the necessary

equipment ready. Tr. 244. He stated that he received a copy of

tr.e rctcser II. -984 letter apprcvir.g the protocol, Tr. 267, and

tr.us .-.is .rcr-pany apparently rculd have conducted tht tests ir.

Scvsr.rer. He stated that, iy recsmoer, he was setting the

r.ecessarv «quipsent aside on his cwn because he had a feeling tr.at

Screen -.as about to order the tests. Tr. 265-56. Y«t despite Mr.

Janik's testimony that the control equipment ran fairly smoothly

frcn Hcvescer, 1584 through January, 1985 (Tr. 214-17), Mr. Smith

states that so one from Screen asked him to perform the tests until

January, 1985. Tr. 266.

Considering these facts, it is impossible to attribute tr.e
entire period of Sordtn's delay to SPA. I find that it would have
taken approximately one month frca October 21, 1984 for Borden te
have arranged the stack tests. Add to this tht six day* of delay
necessitated by tht EPA consultant's change in tht protocol in
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I
I
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I
I

January r 1595, and allowing Screen additional tirr.e to reflect the

fact tr.at tr.ese events occurred during the holiday season when it

would r.ave :een difficult tc arrar.se the tests, and I conclude tr.at

a dalay cf vJ cays is excusacls under * XII cf the Judgment because

cf I?.-.'s ie.sy.

Excusing tnese cC days, Herder, was still 42 days late in

havir.e tne stacx test ccr.cleted. The first 30 days cf that delay

would result in penalties cf S230..0 per day, and the last 12 days

would resu.t in penalties cf £300.CO per day, for a total cf

VII

The Government next claiss that Borden should be subject

tc pe.-.a.tiss fcr its violations ef « v, subparagraph I in failing

tc i-cr.it :r,e ;tacx test results and in failing to acnieve

:crc.lines with ?art 223 cy 3ecencer 1, 1984.

.-.Ithougn the recerd indicates that Borden submitted the

initial iticx test results en March 26, 1985, the Government argues

in .ts paters that the stacx test results were unacceptable, and

tr.us tr.at the violation cf this subparagraph continued until Borden

told the facility on January 9, 1986. This argument is belied by

ths fact that SPA transmitted its comments on the stack test

rssu.ts tc Intropy, which was able to submit revised stack test

results en July 15, 1985 without having to rerun the test. 3ef.

Ix. 15. The argument is further belitd by tht iict that, at the
hearing, IPX sought penalties under this subparagraph only until

J-ne 1, 1985, that is. the date by which DEC considered Borden to
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be ir. compliance with Part 228. Based on the evidence before re, I

fins that Screen sucr.ittec sufficient stack test results en
4

Marrr. 25, 1585. nlthcucn revisicr.s had to be r.ade in the report,

the revisicr.s were net cf such a nature that Screen should be

penalized beyond March 2£.

2n additicn tc any penalty fcr its delay in subnittina tr.a

stier, test results, however, Border, still would ewe a penalty

beyond Marcn 26 because subparagraph 2 also required it to be in

compliance with Fart 225 by Cecemoer 1, 1984. DEC determined that

Screen was not in compliance with Fart 228 until June 1, 1985.

Excusing 6C days cf delay due to £?A's delay in approving the stacx

test prctccel. Screen's delay of 121 days would result in the same

penalty assessed under 1 27 cf the Judgment, that is $82,500.

The Government next argues that Screen should be penalize:

.r.ier Paragraph V, subparagraph J for its failure to apply for a

Certificate to Operate (CTO) by January 15, 1985. Although the

actual application form was not submitted until December 3, 1985,

Sef. Ix. 22, Sorden argues .1) that it would have been futile to

susr.it an application to SEC. because DEC was waiting for EPA

approval si the stacx test results, and (2) that Sorden had
susaitted all the information necessary for DEC to have granted tne

C«rtiiicats to Operate prior ts January 15, 1985.4

Mr. Jam.* at first testified that DEC would not haves
granted the Certificate to Operate until afttr it had renegotiated
its own Consent Order with Sorden, and that DEC personnel had told
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II

I

operation achieved . . . . " Mr. David's testimony supports this

letter: he testxfieo that he told Mr. Janik on June 19, 1994

the source snculd be in r.crr.ai operation before 3orden submitted

the application for a CTC. Tr. 200. Moreover, at the only DEC

ir.scecticr. between the installation of the aftercurner and Screen's

filir.a cf its application 'a routine annual inspection in Decerr.eer.

I?--.. Mr. "avid r.cted a problem with a broken collector hood.

Dei. Ix. :?. Mr. Davic testified that this broken hood would

prccacly r.ave prevented the issuance of a C?0. Tr. 199, 231-32.

It --as -ace abundantly clear to Screen that the afterburner would

have to be operating properly and inspected before a CTO could be

issued. Govt. Ex. 26; Del. Ix. 21.

Ir. addition, the importance of the certification required

ir. tr.s -TC application should not be minimized. Without this

certification, 3EC cannot know tr.at the construction was completed

ir. icccrci.nce with the permit unless DEC disassembles the control

equicrr.ent. with the certification, DEC can hold Borden responsible

if .-- later develops that the ccntrol equipment was not built in

acccrcancs with the permit.

Accordingly, I find that the materials submitted to DEC
pursuant to Paragraph V(A) of the Judgment did not satisfy state
requirements for an application for a CTO under Paragraph V(J).
Mr. Tanix testified that he was faailiar with the CTO application
prccess. ?r. 368, And it il cltar that Borden personnel knew DEC

insisted that the facility be operating normally befor* a CTO could
be issued. Once the control equipment was operating normally (as
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Mr. Janik ttstifiec it was ir. Novertetr, 1954), 3orden could have

certified this to DEC so that an inspection could have been

scheduled, the DEC Consent Crcer renegotiated, and a CTO issued.

Border. did r.ct do so until December 3, 1985. Until it did so,

there was r.o way fsr DEC to determine that Borcen had satisfied all

the conditions ir. the rerr.it to Construct.

Borcen also arcues that it is unfair to penalize it for

mere paperwork delays, citing Aspira of yew York. Inc. v. Scard cf

Education, 423 F. Supp. 647, 653-54 (S.D.JJ.Y. 1976). Atpira holds.

to tr.e contrary, that inability to comply with a judgment can be a

defense in a civil contempt proceeding, but it must be shown

categorically and in detail, 'certainly not less where the

obligations in question were accepted in a decree entered on

consent." Id . at $54. Unfortunately, paperwork violations, like

substantive violations, can sometimes have dire consequences. See.

».r. . r« vi ess County Hosoital v. 3cwen, __ . F.2d . No. 35-24C7

•?th Cir. January :0, 1987).

The real incongruity here is in the amount of the penalty

for this violation, when compared to the 518,000.00 penalty for

actually operating without an afterburner for 51 days. Even
assuming sic would have awaited the stack test results before

issuir.g the CTO, and excusing the first 60 days because of STA's

delay in approving the stack test protocol, aorden was still 212
days late in applying for the CTO, which would result in a penalty
of $433,000.00. Although this penalty would be large, it is the
penalty bargained for by the parties, and it would be error for the



Court to ir.ttrpret the Judgment in a manner that depart* from the

bargain struck by the parties. Taitt v. Chemical Bank, supra, BIC

F.:d at ___- Adv. Sh. at 1126. Perhaps ir. the final analysis,

the larce penalty fcr this "paperwork" violation and the small

per.alty fcr the "substantive'1 violation of * v:: offset each

ct.-.sr.

CONCLUSION

IPA and Screen struck a bargain, and under the language c:

tr.at stipulation, the following penalties would be appropriate:

a. S82,500 in penalties for violation of Paragraph
IV;

:. No penalty for any violation of Paragraph V(C);
;. $13,SCO.00 ir. penalties for violation of

Paragraph V(K);
i. $82,500.00 in penalties for violation of

Paragraph V(I);
>. S435.000.00 in penalties for violation of

Paragraph V(J);
:. $18,000.00 ir. penalties for violation of

Paragraph VII.

As r.cttd aoove, however, the violations of the separate paragraphs

o: tr.e Judcnent are treated simply as a single violations of the

rjcrr.ent -r. any given day. These violations would include

viciatisns of 1 VZI on November 2, 4, 21, and 27, and Decemoer

::-::, 1384, and January 2, 3, 4, 17, and 21. 1915, and then exter.c

frrr January 31, 1915 until December 3, 1985. These 318 days of

violation result in a single penalty of $545,900. Accordingly,

SPA's r.oticn to enforce the Judgment is granted and penalties are

assessed against Borden in a total amount of $545,000*00. Borden's
cross-motion for relief from the penalty provisions of the Judgment



is denied
ALL OF THE ABOVE IS SO ORDERED.

———MldHAEL A. TSLSSCA
United States District Jucce

Socr.ester
, ,y.arcr. if

-P»g« 32-



I
I

FOOTNOTES

1. In its notion capers, EPA also sought payment of a $20,000.00
penalty under • XIII of the Judgment. In its reply papers, Borden
sucr.itted proof that the 520,000.CO had been timely paid to EPA
already. Accordingly, EPA stipulated prior to the hearing en this
matter that tha $20,000.00 had been paid.

2. Paragrapn XV states that

Defendant acknowledges that plaintiff has advised it of the
provisions cf Section 120 of the •Clean Air Act, 42 U.S.C. S 7420,
and tha ragulaticns promulgated thereunder, 40 CIH Part 66 (45 Fed.
Reg. £0086, at iff.), relating to the mandatory payment of
nonccmpliance penaitiaa by major air pollution sources violating
certain applicable emissions limitations. This acknowledgement
does not represent an admission by defendant of any liability for
sucr. noncompliance penaitiaa.

3. At the hearing, Borden alao objected to the assessment of
penalties fceyond January, 1985, claiming that the Government sought
no penalties beyond that date in its motion papers. Tr. 81. Yet
Page 6 of the Government's motion papers stated that penalties
initially -were sougnt until January 9, 1986.

——s

4. At the hearing of this matter. Borden also objected to the
imposition of penalties for this violation beyond August 1* 1985,
arguing that the Government had only sought penalties to that data
in"its"notion papers. Tr. 83. The Government notion papers
indicate that the August 1, 1985 date apparently was supplied to
the Government by DEC; there waa no indication at the hearing of
any ether basis for that particular date. Because the use of that
date coas r.ot appear to be the fault of the Government, and because
it is clear from tha record that the application was not submitted
until 2ecao»er 3, 1985, penalties will be assessed through December
3, 1985.

5. There is no question that the re-negotiation of the DEC Consent
Order vas a precondition for issuance of the CTO. See fitevt.
Ex. 29. « 1. Exhibit 29 makes it clear that tha modification waa
being negotiated as of March 2, 1914. DEC engineer David testified
that Borden had DEC'S draft of the proposed modification but did
not sign it, Yr. 219, and Government Exhibit 2? indicates that, as
of January 1985, Berdan told DEC that ferdftn waa declining to
execute the modification pending resolution of its dispttte with EPA
over deadline* for the afterburner. Thus, the mere failure to
renegotiate tha DEC Consent Order (which was accomplished in about



bt 80Ii'n"
* .,. Mr Janik's -eitiscnv that the failure to apply fer6. Apart frcr. Mr. -»nix ;«t.. ( ^ h no ont tt EPA ever

the CTO was *n cve.s i^t, h.s t t*t. ^^ unacceptable (Tr. ̂ s-

5S-iS£lsfe^ w«^^~ ipp"T>1 6f '"
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U.S. Department of Justice

DTB:BAR:lls
90-7-1-390

. OC 20M0
August 21, 1990

BY TELEFAX

Micha«l A. Cyphert, Esquire
Thompson, Mine and Flory
1100 National City Bank Building
629 Euclid Avenue
Cleveland, Ohio 44114-3070

Re: United States v. Master Metals, Inc.
fCivil Action No. C-87-14711______

Dear Mr. Cyphert:

This letter follows up on my recent requests for a copy of
the draft report on the environmental risk assessment that was
conducted at the Master Metals facility at the reruest of an
insurance company fire* whom Master Metals applied for insurance.
The May 29, 1990 draft report by Marcus Jones from Environmental
Strategies Corp. is referred to in your client's monthly report
to EPA for the period from June 17 - July 17, 1990.

Pursuant to Section VII.E.I - 5 of the Consent Decree in
this action, the draft report should have been supplied to the
United States by your client with the referenced monthly report,
as part of the company's attempt to demonstrate its efforts to
obtain liability insurance coverage required under the Decree.

As you are aware, during the week of July 30, 1990, I
requested that you arrange for your client to provide the United
States a copy of that report. You indicated that you would
contact your client, whom you expected would provide a copy in
the near future. I did not receive a copy of the report and,
during the week of August 13, 1990, called you again to inquire.
You informed me that you had sought the document from your
client, who notified you that a final report had not yet been
issued. I responded by requesting a copy of the report even if
it was in draft form. You agreed to again confer with your
client and attempt to have a copy of the report provided.

To date I have not been provided a copy of the report.

On August 17, EPA inspector Catherine McCord performed a
follow-up inspection of the Master Metals facility, at which time
she asked Tom Helms, plant superintendent, to request that Mr.
Mickey telefax a copy of the risk assessment report to her.
Mr. Helmes agreed to relay the request to Mr. Mickey. Ms. McCord
has not received a copy of the report.

EXHIBIT 2



While we appreciate your efforts thus far in attempting to
arrange to get this document to us, we note that the fact we have
not received it suggests that your client has not demonstrated
that it exercised best efforts to obtain liability insurance as
required under the Decree.

Sincerely,

Acting Assistant Attorney General
Environment and Natural Resources

Division

Barbara Rogers, Attorney
Environmental Enforcement Section
(202) 514-4113

cc: Arthur Harris
Stuart Hersh
Catherine McCord


